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Areas of persisting controversy in brain
death

The tragic case of Jahi McMath reignited public con-
troversy in the United States over the concept, prac-
tice, and legal status of brain death.1 Brain death is
the familiar though misleading term for human death
determination on the basis of irreversible cessation of
the clinical functions of the brain. Burkle et al.2 have
written an insightful analysis of the McMath case and
provided a useful review of the salient ethical and legal
issues that it raises. We fully endorse their comments
and conclusions, which reflect the prevailing medical
and legal standards of brain death in the United
States. As supporters of brain death, our work has
attempted to consolidate its conceptual, scientific,
medical, and legal foundation. Like the senior author,
Eelco Wijdicks, we have worked with the American
Academy of Neurology to further brain death profes-
sional education and quality medical practice.

Brain death has attained such a high degree of
medical and legal acceptance in the United States that
many bioethicists rank it as a formerly contentious
bioethical issue that has achieved the highest level
of resolution. That consensus, however, strong as it
is, remains incomplete. Our commentary aims to
improve the balance of the article by Burkle et al.
by acknowledging that, despite the widespread accep-
tance of brain death, there remain lingering areas of
controversy,3 including these questions: Is brain
death conceptually equivalent to human death? To
what extent do health care professionals and the pub-
lic understand and accept brain death? Why and how
have public laws been modified to provide religious
exclusions for declaring brain death? How should
compassionate physicians act when a family rejects
brain death?

The debate over the equivalency of brain death
and human death is as old as the brain death concept.
Critics have argued that brain death does not satisfy
the definition of death as the cessation of functioning
of the organism as a whole4 and that brain death is a
legal fiction contrived to permit organ transplanta-
tion.5 Despite the logical and valid points made by
some of these arguments, and their recruitment of a
cadre of adherents, they have not generated traction

sufficient to change any medical practices or public
laws in the United States. The recent book-length
analysis of the topic by the President’s Council on
Bioethics, conducted to respond to published critiques
of brain death, concluded that despite conceptual
shortcomings, brain death is a coherent and successful
public policy.6

Brain death remains poorly understood by both
health professionals and the public. Surveys over the
past few decades continue to show misunderstandings
of its meaning and determination by physicians and
nurses.7 The public is even more confused over its
meaning, frequently mistaking it for coma or vegeta-
tive state, and failing to understand its totality and
irreversibility.8 This confusion has been exacerbated
when journalists and physicians carelessly use mis-
leading terms such as life support when referring to
treatment of a brain dead patient or remarking that
the patient “died after life support was withdrawn.”
The continued need for professional and public edu-
cation is obvious.

Professional and public misinformation is amena-
ble to education. However, surveys also have shown
that many people simply do not accept that the brain
dead patient is truly dead. Significant physician angst
over this problem has been recorded in recent sur-
veys.7 Some physicians who, despite personally reject-
ing the equivalence of brain death and human death,
still consider such a patient “as good as dead,” con-
tinue to declare them dead, and refer them for organ
donation. To some extent, enhancing the strength of
the conceptual justification of brain death may help
to convince skeptical physicians.

In our pluralistic society that respects the authority
of religious beliefs in making medical decisions, New
Jersey and New York have laws providing exemptions
for patients whose religions reject brain death as
human death.9 Family members can appeal to physi-
cians not to use brain death as a determination of
death when it is clearly rejected by the religious beliefs
of the patient. The exemption laws seem to work well
in both states but they raise the public policy question
of the extent to which individual religious beliefs
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or spiritual preferences can be reasonably accommo-
dated in public law.

Optimally handling family members of a brain
dead patient who reject the diagnosis is one of the most
poignant and challenging experiences in neurologic
practice. Successful management of the grieving, skep-
tical, or angry family requires patience, compassion,
communication skills, and the ability to develop
trust.10 In some cases, it may be desirable to continue
treatment temporarily anticipating that, with time, the
family members will accept the accuracy and finality of
the diagnosis. Offering the meaningful benefit of organ
donation often helps to mitigate the tragedy of the
death but the conversation must be conducted sensi-
tively to avoid creating the impression that organ dona-
tion is driving the death determination.

Future efforts to refine brain death practice include
improving professional and public education to elimi-
nate misconceptions, training physicians on best practi-
ces to assure that the determination is performed and
interpreted correctly, standardizing determinations
among hospitals using accepted guidelines, providing
a more rigorous conceptual rationale for its equivalency
to human death, optimizing conversations with families
to improve their understanding and establish trust,
incorporating best practices into guidelines, regulations,
and laws, and training judges to understand the concept
and practice to facilitate good judicial decisions. The
highly publicized debates over the McMath case show
us that, despite our current strong consensus over brain
death, we have additional work to accomplish.
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